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In 1943, Wolfgang Aly published from folia in a Vatican palimpsest
(Vat. Gr. 2306) two fragments dealing with the political and legal
antiquities of several Greek states.! Publication was delayed for eleven
years in expectation of a corollarium Theophrasteun by Wilhelm
Croenert, who cooperated with Aly in deciphering the (almost
illegible) text. This work never appeared, but Sbordone’s discussion
isa good substitute forit. Doubtless because of the date of publication,
the text has almost totally escaped notice:2 an unfortunate result, since
it contains much of interest, especially to the constitutional historian of
Greece. I propose here to concentrate on the first fragment (A). It is
my main purpose to argue that the general interpretations of this
fragment which have hitherto been offered are wrong, although there
will remain some points of detail which, given present knowledge,
seem insoluble.

The text is written on two folia (designated A and B). Originally
the folia contained three columns of writing on each side, with 44 lines

T use the following abbreviations: Aly="W. Aly, Fragmentum Vaticanum de eligendis
magistratibus= Studi e Testi 104 (1943); Sbordone=F. Sbordone, “Le pergamene
vaticane ‘De eligendis magistratibus,”” PP 3 (1948) 269-90; Oliver=R. P. Oliver,
CP 45 (1950) 117-19. The new material in the ms. was first reported by Aly in
Forschungen und Fortschritte 11 (1935) 302 f.

2 I have found the fragments referred to by A. Calderini, Aevum 18 (1944) 211 (review
of Aly), W. Peremans, RBPh 24 (1945) 580, H. Avery, CP 61 (1966) 25758, E. Meyer,
Einfithrung in die antike Staatskunde (Darmstadt 1968) 302, A. Dreizehnter, Aristoteles
Politica= Studia et Testimonia antiqua 7 (Munich 1970) xix (Dreizehnter denies the
attribution to Theophrastus), P. Canart and V. Peri, Sussidi bibliografici per i manoscritti
greci della Biblioteca Vaticana=Studi e Testi 261 (1970) 701 and J. H. Oliver, Marcus
Aurelius: Aspects of Civil and Cultural Policy in the East= Hesperia Supplement 13 (1970)
14. Cf. also OCD?, 1059.
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to a column and ¢. 13 letters to a line. Of A there is preserved the
third column of the recto and the first column of the verso: each column
is truncated and contains 34 lines. Of B the three columns on each
side are preserved. The text is written in a majuscule hand which Aly
dates to the sixth century. These folia were used for a Nomocanon at
some later date and, in the ninth or tenth century, for the Pentateuch
(A, Genesis; B, Exodus). The AB-order in which Aly prints the
fragments is not based on physical evidence: it can only be stated with
certainty that the two folia were never part of a larger single folium.3

From their contents, Aly concluded that the fragments came from
a work of Theophrastus. Sbordone adduced further arguments in
support of this conclusion, and there seem no good grounds for
challenging it. The fragments contain no reference to characters or
events later than the fourth century. The amount of historical and
constitutional information they contain almost requires the assumption
that their author had before him the Aristotelian collection of 158
Politeiai or, perhaps more precisely, the material on which that collec-
tion was based.# Of Aristotle’s followers, only Theophrastus5 had
the kind of interest in political theory that the fragments reveal.t

3 Cf. Aly 32. In the present state of Vat. Gr. 2306, each folium is in a different
quaternion: cf. Aly, De Strabonis codice rescripto= Studi e Testi 188 (1956) xvii—xviii.

Lines 44—45 of fragment B contain a reference (kafdmep eipnrar) to a preceding
discussion of Tapteia: the reference corresponds to nothing in A. Aly 34 thought that the
treatment of higher magistrates (B: orparyyot, Taular) should follow the treatment of
magistrates in general (A) and found support for this order in Aristotle, AP 61, where the
dpyal mpos Tov moAepov are discussed after the other officials. But the order in the
AP is not based on the importance of military officials but on the division (AP 43.1) be-
tween dpyai kAnpwral and dpyal yeipoTovnyTol.

Croenert (Aly 32, n. 2) and Sbordone 280 thought that A should follow B.

A grant from the Princeton University Committee on Research in the Humanities
and Social Sciences made it possible for me to inspect the manuscript in June, 1970, but I
could make no improvement on Aly’s readings based on autopsy.

+ Of the eleven place-names in the fragments (A: Sparta, Megalopolis, Epizephyrian
Locri; B: Carystus, Cythnus, Epirus, Phocis, Ambracia, Argos, Carthage), there are only
three (Carystus, Phocis, and Carthage) for which an Aristotelian 7roAureie is not attested.
(It is occasionally assumed, e.g., H. Weil, Aristote et I’histoire (Paris 1960) 228—29 that the
discussion of Carthage in Politics 2 is based on a Kapyndoviwy moAirele, but it is more
probable that Politics 2 antedates the collection of politeiai.)

H. Bloch, HSCP, Suppl. Vol. 1 (1940) 355—76, has shown that Theophrastus in the
Népotand Aristotle in the IToAireion drew on the same collection of material which each
used for his own purposes (cf. also W. R.. Connor andJ. J. Keaney, “Theophrastus on the
End of Ostracism,” AJP 90 (1969) 313-19). So here, there are comments about Hagnon



Vol. 104] THEOPHRASTUS ON JUDICIAL PROCEDURE 181

The question of the particular work is more problematical. On
the basis of a phrase in B 115-18, un8év xeipov Siotkovuévawy Tdv Tis
méAews, Aly assigned the fragments to the I1&s dv dpiora moders olk-
oivro a’.7 This title is found in the third catalogue of Theophrastus’
writings preserved by Diogenes Laertius (5.49), but nothing of the
work has survived. It might be better to suggest that the fragments
belong to Theophrastus’ most famous work in this area, the Nomoi.8
The extant fragments of that work would not lead one to expect the
amount of constitutional (as distinct from legal) material which is found
in B, but in this, as in other features, the fragments show affinities with
Plato’s Laws. However this may be, it is clear enough that the frag-
ments depend upon the same body of material upon which Theo-
phrastus drew for the Nomoi.

I print Aly’s text of A, with his corrections and supplements,
followed by a selective apparatus.

AT

[éav kaT’ éfeTa-]
[o]udv, émep Kal
SiaurnTs mou-
[€2] xpdviov (v) Kkai ép-
[y]@8es, éxacTov

s [d]vaxpivy, Kabd-
[]ep év Aaredaipo-
[¥](¢)e morotowv-
[8]eo kp<e)irTov lows

(B 118-29) and Aristeides (B 32-35: perhaps from Aeschines Socraticus) which do not
come from the AP and about Epaminondas (B 26-27) which does not come from a
OnBaiwy modirela, for none existed (for the possibility that Epaminondas was a subject
of Peripatetic historiography, cf. G. S. Shrimpton, Phoenix 25 [1971] 316-17).

5 A possible exception to this statement is Demetrius of Phaleron, but his political
works were historical (e.g., Apxdvrwy dvarypagds)) or autobiographical and tendentious
(e.g., ITepl Tijs dexaerias) rather than comparative and theoretical.

¢ On the political writings of Theophrastus, see O. Regenbogen, RE Supplb. 7.1516—
2I1.

7 This work is probably to be identified with a title in the first catalogue (D. L. 5.45),
mepl Tis dploTns molelas d. For the form of the title, cf. Stobaeus 43.89: wds
dpiaTa ai méAets olkoivTo.

8 D. M. Lewis pointed out to me that the Nomoi is the political work of Theophrastus
most likely to have survived until the sixth century. Oliver 119 noted the resemblance
of the fragments to the long passage on laws of sale from the Nomoi (F 97 Wimmer).
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[d]re (76) dxpiBes {n-
10 T7odvTas moMas
adwcdoTovs mouL-
€v 7 dvev Tijs d-
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mep év Aokpois da-
ot Tols "Emlepy-

’ \ y u
piows. xpn & & yle]

60 Tols ToloUTOLS i-
év(ou) els apuyiav
Te kal mdfos Ta.
moAAa Tois Spdoa-
ow, domep év Tols

65 xpdvois kai Soa
& xponildue-
va pév fAdmTe
Y moiTeiav.

3 7 \ k] >
&viwy 8€ Kkay a-
\

70 mwodupv moA-
Adkis dkpoacapué-
vwv kal dvokpi-
vdvTwy, ogiws
4 7, /7
dmevbuvdy Tws

75 mdAw mouTéov
o 3
domep éy Aaxe-
8ai[pov]e: Sia Bio[v]

Sle]..... vrow ma[pd]

6 ev] Croenert agnovit ot (Aly); 16 EEY®AINEI primum Cr. postea
TINA ITOIEI agn.; 21 oxvradyy cod., v expunctum est (Aly); 53 de 6 et ¥
noli dubitare (Aly); s4-s5 Cr. visus est agnoscere ameidovoww sed v post
kou certum (Aly), dmo[re]dodow Sbordone; 61 ex ENE ENAI correctum
esse videtur (Aly): si vis, druylav legas (Aly); 65 xaf’Sca Sbordone;
69—70 Kdv dmoddyy?

In general, Aly, Sbordone and Oliver understand both passages to
refer to an examination of magistrates. Aly thinks a double examina-
tion to be involved, A* dealing with the preliminary examination before
the magistrates assume office, A” with the examination after the term of
office is completed. Sbordone and Oliver pass over this distinction in
silence and take both columns to refer to the second examination (Sbor-
done adds the further refinement of an “inchiesta preliminare” = dvd-
kpiows within the second examination). I will later argue that the
passages have nothing to do with examinations of magistrates (they
rather deal with procedures in capital cases), but it is useful to begin by
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questioning a false assumption, made by Aly and accepted by Sbordone
and Oliver, on which the general interpretation rests.

The assumption is that, since B unquestionably deals with (the
qualifications of) magistrates, A must also have to do with magistrates.
This assumption is behind the title which Aly assigned to the fragments
(de eligendis magistratibus) as well as the order in which he printed them.
Once this assumption is made, Aly (p. 33) argues as follows: Cum
duplex in iudiciis Atheniensium interrogatio hac voce (sc. avdkpiats)
significetur, altera arbitri, altera, cum magistratus vel designati probantur
vel functi rationem reddere coguntur, arbitro obiter in enuntiato secundario
laudato demonstratur hic agi de Soxwpacia, ut Athenienses magistratuum
probationem vocare solebant. Mox post lacunam verba Tois Spdoacww
et vmevbuvos v. 63 et 74 documento sunt tum de ratione reddenda
disseri.

As logical arguments, these are of themselves insubstantial and the
assumption on which they are based is neither necessary nor valid.
The only statement which can be made with confidence about the
relationship between A and B is that they both come from the same
work. As we have seen, it is certain that they were never part of the
same folium and there is no physical evidence that they were ever
contiguous.

Once we dispense with this assumption, the arguments lose force.
There is no reason, either in the meaning of the word or in the context
in which it is found, why 7o?s 8pdoacw should refer to magistrates.
Although vmedfuvos is frequently used of a magistrate subject to
examination (effvva) after his term of office, it may also refer in a wider
sense to anyone subject to (trial and) punishment.

A more critical issue is the use of the words dvdkpiois and dvarpi-
vew. Ina wider, non-technical sense of “examination, interrogation”
the noun avdkpiots is never found of the second examination of a
magistrate, and the verb avakpivew is found only once. That is in
Photius, s.v. E¥0vvas- oi amodoyiopol Tdv dpédvrwv: kal edbuvor ol
TovTOUS dvakpivovres: Nduwy 1f. Thisitself is a comment on Plato,
Laws 12.9458 ff. and, given its late date, does not tell us anything about
Attic usage.

Of the preliminary examination of magistrates, the verb is attested
in Dinarchus 2.37: mpds 8¢ TovTois dvarpivovtes Tods TGV KOWdV T
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wéMovras Sioikeiv, and in Demosthenes §7.66 and 70. It is occasion-
ally alleged that the noun can be used of this examination:9 the allega-
tion is based on a gloss in the Lexicon Cantabrigiense: s.v. Oeopoferdv
avdkpiois: kar’ Apiororédmy (AP 55.1) of Beouobérar elotv éx Tdv
éwéa dpxdvTwr, avTol €€ Svrest of 8¢ Aaydvres vmo Tijs PovAijs
T@Y mevTakosiwy kal Tod Siukaotnpiov Sorxipdlovrar mARy Tob
ypappatéws, EpwTdpevor Tives alTOV TaTépEs, opoiws kal Sjuwy
Tivwy elot kal €l éoTw adTols AmdAMwv matpPos kal Zeds épkeios
Kkal €l ToVs yovéas eb moloDot kal €l Ta 7€\ Tedodor kal €l Tas Tmép
Tf)s matpidos oTpateias éoTparevoavror mdvTa odv dvdkpiow
€DAdyws dvdpacar.’® The lemma contradicts the gloss in that it re-
stricts the examination of the nine archons to the thesmothetai. The
gloss (and the error) most probably originated in a comment (of
Didymus?) to Dem. §7.66: comep yap Tovs Beopobéras dvarpivere,
€yw TOV adToV Tpomov éuavtov duiv dvakpwd. The examination
Demosthenes refers to here is the preliminary one of all the archons.!
The reason for his restriction of it to the thesmothetai is topical: the case
he is arguing came under the competence of that board for referral
to a court,’? and a member of that board was the presiding officer
in the court.13

If the argument is correct that dvdkpious is not used of the examina-
tion of magistrates, we must seek a more suitable interpretation. I
begin with two questions: (1) what is the content of A® and of A"?
(2) what, if any, relationship exists between the two fragments? In
attempting to answer these questions, I will first offer a general
interpretation based on parallel passages from other authors: this

9 T. Thalheim, RE 1.2050, does not go far enough when he says that the use of the
substantive is “fraglich.” The notion of J. H. Lipsius, Das Attische Recht und Rechts-
verfahren 2.272, that the phrase dvdkpiois 7&v feopoberdvy is an “altertiimlicher Aus-
druck” used of the nine archons is unwarranted and unnecessary.

0T assume that the last clause (-n-awa-wvop.aoav) was added because the glossator
did not find avaprl.s/avaprew in his source: Aristotle (AP 55.3) used d avepwfav and
émepwrdy of this examination. The noun, dvdkpiats, is also used of the examination
before a person is admitted into a phratry (IG 112 1237. 72)

1 Cf. Dem. §7.70: 8itkaoTai, Tovs ewea dpyovras avaxpweq-e

2 Cf. AP 59.4: the thesmothetes elodyovow...xai Tovs dmedmdiouévovs Smd
TV dnuoTdv KTA.

'3 An additional argument against Aly’s version is that one might have expected the
author to have used Soktpacia/Soxiudlew. The author used Soxiud{ew in its tech-
nical sense at B 102-3.
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will be followed by a tentative translation of the fragments and a brief
commentary. As I noted at the beginning of this paper, there are
some particular problems for which I have so solutions: I can only
try to make some suggestions which are consistent with the general
interpretation.

(1) In A"44—47 we are told thatat Sparta [roAdas] fuépas drxpodofa:
in A"69-77 that at Sparta a person can be made subject to (trial and)
punishment, even if he has been once tried and acquitted. Parallels
to both statements are found in Plutarch, Apophthegmata Laconica=
Moralia 217AB:’ Epwrdvros 8¢ Twos adrov (sc. Anaxandridas) dia 7
Tds mept Oavdrov Sikas mAeloow fuépats of yépovres rpivovow,
kdy amodvyn Tis, éri o0dév Hrrdv éoTw VmdSikos, “moddais
pev,” &bm, “nuépais kpivovow, St mepl Bavdrov Tois Siapaprd-
vovow obk éoti peraBovAevoacfar véuw 8¢ Smdducov Serjoe
elvat, 671 kaTa, TobToV TOV YopoY v € Kal TO kpeirTova PovAer-
oacfar.” The practice of adjudication of capital cases over several
days is doubtless alluded to by Plato (Apol. 374), is the model followed
by Plato in such cases (Laws 9.8550-564), and is implied in Thucy-
dides” statement (1.132.5) that the Spartans ypduevor 7é Tpémew
dmep eldfaow és opds adrovs, i Tayels elvar mwepl avSpds
Zmapridrov dvev dvapdiofnriTwy Tekumpiwy PBovAedoal T
dvijkeorov ktA. 1do not know what precisely is at issue in the refer-
ences to the practices of Epizephyrian Locri and Megalopolis, but the
parallel passage from Plutarch suggests that A” concerns the disposition
of defendants in capital cases. In terms of a_court-process, the first
reference to Sparta concerns the trial itself and the reference may
imply a trial (if 7§ kpwopéve [Avs5—56] = “the defendant while he is
on trial’): on the other hand, the second reference to Sparta alludes to
a period after an initial trial and so, I think, does the reference to
Megalopolis.

(2) Aly, 34, rightly noted that the word ovA\ymréov (A%31) signals
the end of the discussion.!# It is clear enough that the topics of A* and
A" differ, since A® deals with the importance of examination to achieve
accuracy and A" with methods to ensure that a guilty defendant is
punished.

14 Cf. also Sbordone 273.
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Thus, question (2) resolves itself into two further questions: (a)
does A, like A", deal with capital cases? (b) if A* does deal with capital
cases, does it refer to a prior and distinct (as in the Athenian anakrisis)
part of the court-process?

() There is nothing prima facie in the content of A* which tells
whether or not it deals with capital cases. I suggest that it does and
will so interpret it in the commentary, but the suggestion is based on the
content of A" and on the assumption that, given the fact that only
twenty brief lines have been lost between A and A", the context of both
passages will have been the same.

(b) One approach to this question is to decide whether dvdxpious/
dvakpivew is to be taken in the limited sense (as frequently in Athenian
practice) of “examination preliminary to the trial” or in the more
general sense of ““examination/interrogation’ (whether this takes place
before or during the course of the trial). ~Although the Spartan practice
adverted to in A® clearly envisages a two-stage process (A®20-25),
I think the general sense is the more likely to be correct.

First, there is no allusion to the Athenian practice of avdkpiots, and,
as we shall see, it is possible that there is an implicit criticism of
Athenian practice.

Second, a passage in Plato’s Laws (6.766DE) offers several parallels
to the text of A*: mdoa 8¢ 81jmov moAis dmoAis dv yiyvoiro, év 7
Sikaotiipia p) kabeordra €in kard Tpdmov: dpwvos §’ad SukaoTns
Ny kal p1) mAelw Tdv dvTidikwy év Tais dvarpioeat dpbeyyduevos,
kafdmep év Tais SiaiTais, ovk dv moTe (kavos yévoito mepl TV
1@V Sikalwv kpiow: dv évexa olre moMovs dvras pddiov €D
Sikalew olire JAiyovs davdovs. caés 8¢ del 70 duciofn-
Tovpevov xpewv yiyvesBar map’ éxarépwv, 6 8¢ xpdvos dua
kat 70 Bpady 76 7€ moMdkis dvakplvew mpos TO pavepav
yiyveclar v dudiofritnow ovugopov. Both authors use the
analogy of the 8iaira (albeit in different ways), both stress the
necessity of interrogation, both cite accuracy (76 dxpiBés-oades. . . .
ylyveoBau) as a goal and both assert that the process is time-consuming.
The parallels are close enough to allow the suggestion that Plato has
influenced the content of A~!5 While some commentators and
translators have assumed that Plato is here talking about preliminary

1s For the use of Plato’s Laws in Theophrastus’ Nomoi, cf. F 97 Wimmer.
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examinations, it is fairly certain that he is not.16 As Saunders has
recently pointed out, the procedure recommended here is precisely
that used during the trial in capital cases. It is worthwhile to quote the
passage in full (Laws 9.855E~56A):17 pera 8¢ Tovs Adyovs TovTOUS
dpxeofar pév Tov yeparrdrarov dvakpivovra, ldvra els v TOV
AexOévrwy oxéfuy ikaviy, pera 8¢ Tov mpeaBirarov é€fjs dmavras
xp7) SieleMleiv Stu &v map’ éxarépov Tis TGV dvmiSikwy pnbév 1)
pn pnbév émmobfj Tiva Tpomov: & 8¢ undév mobdv dMw TV
dvaxpiow mapadiddrw. Tdv 8¢ pnbévrwv émadpayiaapévovs Soa
av elvar kaipia Soxf), ypdupaow onueia émPdMovras wdvrwv
T@v Sukcaordv, Oeivar éml iy éoriav, kal mwdAw alpov els
Tabrov ovveMldvras, boavTds Te dvaxpivovras SiefeMleiv Tiw
Sikny kal onueia émPaldvras ad Tois AeyBeiow krA.

Finally, it appears from A" that chronological considerations play
little part in the author’s methodology. That is, he is not so much
interested in specific institutions in and for themselves as he is in the
effectiveness of institutions in accomplishing legal ends which he
deems desirable.’® Thus he cites different practices of Sparta, Megalo-
polis, and Locri, all of which have apparently the same purpose, viz. to
ensure that a guilty defendant is punished. He does not recommend
one of these practices over another: he uses them to illustrate different
means to an end. While a two-stage process is envisaged in A’, that
is so because the author mentions only the practice of Sparta. But to
restrict dvdkpiais only to a preliminary examination would run
counter to this methodology, in the sense that it would seem to exclude
questioning during the trial. On the other hand, the more general
interpretation (“examination/interrogation”) does not exclude a
preliminary examination: it only insists that there be an active examina-
tion somewhere in the judicial process.

In sum, I suggest for these reasons that both Af and A" treat the
disposition of capital cases.

A*: Translation (material within parentheses is explicatory)
“if by examination, which an arbitrator also does, a lengthy and
laborious process, (the magistrate) interrogates each (party), as they do

16 Cf. G. Morrow, Plato’s Cretan City (Princeton 1960) 280-85.
17 Cf. T. J. Saunders, Notes on the Laws of Plato=BICS Supplement 28 (1971) 42~43.
18 The same procedure is found in F 97.
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in Sparta. Wherefore, perhaps it is better, in as much as it is accuracy
which is being sought, to leave many (dikai) undecided than to decide
them without the examination, since in fact this (viz. to decide cases
without an examination) gives a certain unfair advantage to the con-
tentious, which, they say, happens also (or, even) in Sparta. Therefore,
(the magistrates) conduct the examination in this way with a skytale and,
after the examination, they call out the others at the proper time,
which Kleomenes the king did in the trial of Kleolas. All these
factors must be taken into account, unless. . . .”

Commentary

1-2. (éav kar’ éferao)udv: for éferdlew used of Swavryral, cf.
Lexicon Cantabrigiense, s.v. M1 odoa 8{kn- a suit cannot be introduced
into court e u7) wpdrepov éferactein map’adrols (sc. Tois Sravryralis)
76 mpdypa; of magistrates, cf. Harpocration, s.v. Avdkpios: é¢éraois
0¢’ éxdoTns dpyijs ywouévn mpo TV Sukdv mepl TGV cuvTEWdVTWY
els Tov aydva. éferdfovol 8¢ kal el SAws elodyew xpr).

For other instances of haplography, cf. Ag, B31-2: éorpariynoav
{dv).

3. duawrymis: cf. Plato, Laws 6.766DE, quoted above. It is certain
that Plato and possible that Theophrastus here (implicitly) criticizes
Athenian procedure. During an Athenian trial, the jurors were not
allowed to direct questions at the parties involved. Further, the
Athenian anakrisis was mainly procedural: the magistrate had to decide
whether the plaintiff had a case at law and whether the case was within
the competency of the court over which the particular magistrate
presided.  Although the magistrate directed questions at the parties,
not all the evidence had to be produced at this preliminary stage, and
the magistrate made no final decision for the plaintiff or defendant.19

5-7. kabdmep év Aaxedaipovt morodor: Anakrisis at Sparta and the
identity of the Spartan officials. This passage is the first secure evidence
for the existence of a preliminary examination (anakrisis) as part of a
formal trial-process at Sparta,2° but such, I think, could have been

19 Cf. A. R. W. Harrison, The Law of Athens 2 (Oxford 1971) 94-105.

20 Cf. R. J. Bonner and G. Smith, ““ Administration of Justice in Sparta,” CP 37 (1942)
113-29, esp. 123—24: ““If the two ephors, who always accompanied a king on his military
expeditions by the time of the Persian Wars, suspected him of any wrong-doing, they
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inferred from the affair of Pausanias.2! In 477 B.C. (Thuc. 1.95.3-5)
oi Aaxedawudvior pereméumovro Ilavoaviav davakpwoilvres v
mép. émuvbdvovror kal ydp ddikia moAA karnyopeito adTod
dmo 1adv “EMdjvwv 7év déikvovuévwy kal TupavviSos paAov
ébaivero piunais 7 arparnyia. . . .éA0wv 8¢ és Aaxedaipova Tdv
pev i8ia mpos Twa adiknudrwy NO0vvOn, Ta 8é péyiora amolverar
pn ddikeiv: karnyopeito 8¢ adrod ody tkioTa undiouds kai
é86Kel gagéorarov elvar. Pausanias was recalled again (1.131.2): 6 8¢
Bovdduevos s MkriaTa Tmomros elvar kal moTevwy xpriuact??
Siavoew v SiaBoliy dvexdiper To SevTepov és ZmdpTyy. kai és
pév ™ elprriy éomimTel TO TPpdTOV Ym0 TOV €pdpwy (é€eaTL 8é
T0ls épdpois Tov Pagidéa Spdoar TodTo), émerta Sampaldpevos
Jorepov €é€7M0e kal kabiornow éavrov és kpiaw Tois BovAopévors
mepl avTOV Néyyew.

Thucydides’ account of the first trial is, characteristically, brief but
it is compatible with the process described in our passage. First, the
ephors2? summoned Pausanias in order to hold an investigation
(avaxpwoivres?4): a capital 25 trial ensued and Pausanias was acquitted
of the major charge. The second process is different. He was
imprisoned (doubtless to give the ephors time to get evidence against
him), but contrived to escape and presented himself for trial for any
who wished to bring charges against him. This looks very much as if
Pausanias wanted to avoid the first stage of the process, the investiga-
tion, and go directly into the second stage. The device was temporarily
successful, for a trial probably did not take place (at least, Thucydides
does not mention any judicial decision), but the investigation continued
(Thuc. 1.132.2).

doubtless brought the matter before the board of ephors, which held a preliminary
examination comparable to the Athenian dvdkpiats.”

21 Cf. P. Oliva, Sparta and her Social Problems (Amsterdam and Prague 1971) 146-52.

22 For the bribery of Spartan ephors (if that is what Thucydides is implying), cf.
Aristotle, Pol. 2.1270B10.

23 The role of the ephors in the first process is not made specific by Thucydides, but it
is a necessary inference from their powers of prosecution and police control and from
their activity at Pausanias’ second return.

24 The word is used by Thucydides only here.

25 Nepos, Paus. 2.6: accusatus capitis absolvitur.
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The identity of the officials is not far to seek. We are told that of
_yépovtes judged cases involving capital punishment:26 in the affair of

Pausanias and in other cases,?? the ephors conducted the investigation.
I conclude, then, that épopo is the subject of dvaxpivovaw (21-22),
dvakpivavres (23) and éxxalodow (24) and that Tods dAovs (25)
are the gerontes.

14-20. émei-Zrdpry: the precise point at issue is not clear. In
general, it is easy to see how unexamined or untested (false) claims or
statements could work to the disadvantage of an opposing party.

For a good discussion of Spartan philonikia in other social contexts,
cf. M. L. Finley in Problémes de la Guerre en Gréce ancienne (Paris and
La Haye 1968) 143-60.

20. Tolyap: this is one of the earliest, if not the earliest, occurrence
of the particle in Attic prose. It is also found in Theophrastus’ Peri
Eusebeias, F3, line 1 Poetscher.

26. orvTdAy: neither of the two uses of the okurdAy which Photius
(s.v.) specifies as Spartan?8 seems to fit this context: the first is its use
in despatches to officials abroad (to ensure secrecy); the second
(Dioscurides 594 Fs Jac) in private loan-transactions (to preserve an
accurate record of the transaction). In his Constitution of Ithaca
(F s09 Rose) Aristotle is reported to have discussed other uses of the
okurd but, without further information, it is idle to speculate as to its
use here.29

26 Xenophon, Lac. Pol. 10.2, Plut. Mor. 2174 (quoted in the text).

27 Cf. Bonner and Smith, op. cit. (above, note 20) 118, 124.

28 Cf. also schol. Ar. Av. 1283.

29 T am tempted to suggest that the allusion is not to strips of leather wound around a
baton but to sheets of leather (cf. L. H. Jeffery, The Local Scripts of Archaic Greece [Oxford
1961] 57-58): one of the scholia to Pindar Ol. 6.154 (1.190-91 Drachmann) reads:
éxpavro 8¢ mhareias oxvrdAats of Adkwres, éyypddovres adrais Tds emarolds
kai éykdeiovres els axvTwva dyyeia kal obrw a¢payilovres. Nothing is here said
about the use of these skytalai in a judicial context, but to seal material in jars is reminiscent
of the practice in Athens in public arbitration (Aristotle, AP 52.2-3). If the decision of
the arbitrator was not accepted by one of the contending parties, the arbitrator put into a
vase (éxwos), which was later sealed, documents containing his decision, the statements
of witnesses, the challenges and the relevant laws. When the suit was brought to the
court, only the material in the vase was “‘admissible evidence.” It would be idle to
press for detailed parallels, but I suspect that the allusion in the text is to the inadmissibility
of further evidence after the ephors had completed their investigation (cf. my remarks
above [p. 190]) on Pausanias’ actions on his second return; for the notion of relevant
(raipia) evidence in Plato’s disposition of capital cases, cf. Laws 855E7).
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26-30. 6 kai-KAedAav: totally a mystery. There is no way to tell
whether it is Kleomenes I or Kleomenes 1130 and Kleolas cannot be

identified.

A": Translation

“to listen (during the course of the trial) for several days, as in Sparta.
And it is in the power of the pléthos to override the votes, as in Megalo-
polis in capital cases. In some places they even put fetters on the
defendant, as they say (is the practice) in Epizephyrian Locri. In
situations of this kind, the culprits should generally be put into a state
of emotional distress, as in instances of delay and in those matters
which, when protracted, are harmful to the constitution. In some
states, even if (a defendant) is acquitted after trial and examination, he
is to be made again subject to (trial and) punishment in some way, with
due regard to divine law, as in Sparta. For life....”

Commentary

44—45. [modAas| nuépas: mAeiovas is possible (Plut., Mor. 217A:
mAeloow nuépass) but Aly’s supplement is confirmed by Plato, Apol.
37A: moAAas (sc. Nuépas) and by Plutarch, loc. cit.: moMrais Huépais.

48-52. Kkai 7Q whjfer-mdAer: the word dmepaipew is not elsewhere
used in a judicial context. I suggest that the reference is to the primary
assembly of the Ten Thousand overruling a previous judicial decision.3!
Next to nothing is known about judicial procedure in the Arcadian
League, and it is not possible to say whether this decision would have
been made by a court or by a board of magistrates.

52-53. wept 7@V PpOwiydv: the word does not occur elsewhere, and
accent and gender are uncertain.  Aly translated *“in iudiciis finalibus?”’
and noted (p. 41), on the analogy of the phrase, “fortasse talium
causarum mentio fit, de quibus Gaius in instit. I 20 scribit: idque fit
ultimo die conventus.” Within the judicial context I have proposed,
I rather suggest that it is a nominal (or adjectival) form of ¢fivew “to

30 Kleomenes II was mentioned by Theophrastus in the IToAiTikd. wpos Tods katpovs
(P. Oxy. 1012, F 9, lines 43 ff.).

31 The federal executive did have the power of arrest, but decisions of the executive
could be overruled by the Ten Thousand (cf. J. A. O. Larsen, Greek Federal States
[Oxford 1968] 188).
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be killed,” and that it refers to cases in which the penalty is execution.

$4-55. vmododauv: itis tempting, with Aly 41, to interpret dmoSodow
in the light of Hesychius, s.v. dmo8fjoar évexvpactivar, Iralidrar.3?
But the imposition of securities (presumably to guarantee the presence
of the defendant at the trial) does not seem of the same weight as the
other measures here cited. I suspect that it refers to the fettering33
of the defendant during the trial, perhaps as an act of public humiliation.

59-68. xpr—molireiav: the first half of the sentence seems tolerably
clear: the author recommends that guilty defendants undergo psycho-
logical distress: perhaps he intends thereby a deterrent effect on others.
The second half has many difficulties.

I have translated Aly’s text (xypdvor=“delays,” an inference from
xpovi{Sueva) but can make no sense of it. Sbordone 274, n. 1 takes
xpovor differently, emends kai doa to kal’éoa and translates: “i
termini relativi a quelle faccende che (prorogate, daneggiano la cosa
pubblica).” 3¢ Sbordone’s interpretation makes sense in itself, but I
cannot attach it to what precedes. It is barely possible that, after
advising a prolonged j‘udicial process, the author went on to say that
it should not be too protracted lest it damage the State. But a pro-
longed process is mentioned only with reference to Sparta: this does
not explain the plural év 7ois Towovois and, in any case, the correlation
between év Tois TolovTois and damep is unclear.

63-64. Tois Spdoacw: “qui aliquid deliquerunt” Aly 29; “i
colpevoli” Sbordone 274. For ¢ Spdoas= “guilty culprit,” cf.
Plato, Laws 9.865D,E; 860AE; 871C; 872 (all with reference to
homicide).

67. pév BAdmrer: uév is not prima facie coordinate with 8¢ of évicwv
8¢é. Perhaps it should be excised as dittography from ypovi{dueva.

68. v moAireiav: “civitas.” Cf. B14-18: 6mep ral 1) maudela kal
Ta €0y Ta xpnora s moMTelas dmoTelel.

32 An legendum Smodrjcacbtar?

33 The only parallel I can adduce is the following. According to one of the accounts
(Polyaen. Strat. 2.21) of the quelling of factional strife in Trachinian Heraclea (399 B.C.),
the Spartan harmost Herippides ordered the Trachinians repl dv d8ikotar Aaxedarpo-
viows kplaw Smooyeiy, s vouudy éotw & i Zmapriaride, 8bévras.

34 In line with his interpretation that dvdkpiots refers to the examination of officials
after their term of office is completed, Sbordone understands ypdvot to refer to a
limitation on the time consumed by such examinations.
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69-70. kdv dmoduyrv: I emend to kdv dmodyn 35 because (a) dvd
makes no sense, (b) part of the phrase recurs in a similar context in
Plut., loc. cit. (kdv dmodyn Tis) and (c) the noun dmodvys) does not
mean ‘“‘acquittal.” 36

69—71. kdv—moMdkus: I understand “si forte.”

74. vmevBuvov: for Imevfuvos in the sense of “subject to trial and
punishment” see the law of Solon cited by Diog. Laert. 1.55: kai o
apyos vmevbuvos éotw Tavti 7Q PovAeuévw ypdpecfar. Cf. also
the lists of synonyms in Pollux 8.22 (kai 6 7owofTos rarddikos
vmé8ikos, vmevbuvos) and 68 (Smaitiov Hmwddukov mevfuvov).

35 The process: AIIO®YT'HI — AITODYT'HN
36 The verb dmodedyew in the sense of ““to be acquitted” is an ellipsis of dropedyew
Tods SudrovTas, but the ellipsis was not carried over to droduyr].
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