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In 1943, Wolfgang Aly published from folia in a Vatican palimpsest 
(Vat. Gr. 2306) two fragments dealing with the political and legal 
antiquities of several Greek states.I Publication was delayed for eleven 

years in expectation of a corollarium Theophrasteum by Wilhelm 
Croenert, who cooperated with Aly in deciphering the (almost 
illegible) text. This work never appeared, but Sbordone's discussion 
is a good substitute for it. Doubtless because of the date of publication, 
the text has almost totally escaped notice:2 an unfortunate result, since 
it contains much of interest, especially to the constitutional historian of 
Greece. I propose here to concentrate on the first fragment (A). It is 

my main purpose to argue that the general interpretations of this 

fragment which have hitherto been offered are wrong, although there 
will remain some points of detail which, given present knowledge, 
seem insoluble. 

The text is written on two folia (designated A and B). Originally 
the folia contained three columns of writing on each side, with 44 lines 

I use the following abbreviations: Aly = W. Aly, Fragmentum Vaticanum de eligendis 
magistratibus = Studi e Testi I04 (I943); Sbordone=F. Sbordone, "Le pergamene 
vaticane 'De eligendis magistratibus,"' PP 3 (1948) 269-90; Oliver=R. P. Oliver, 
CP 45 (1950) 117-19. The new material in the ms. was first reported by Aly in 
Forschungen und Fortschritte II (I935) 302 f. 

2 I have found the fragments referred to by A. Calderini, Aevum 18 (1944) 2II (review 
of Aly), W. Peremans, RBPh 24 (I945) 580, H. Avery, CP 6I (I966) 257-58, E. Meyer, 
Einfuhrung in die antike Staatskunde (Darmstadt 1968) 302, A. Dreizehnter, Aristoteles 
Politica=Studia et Testimonia antiqua 7 (Munich 1970) xix (Dreizehnter denies the 
attribution to Theophrastus), P. Canart and V. Peri, Sussidi bibliografici per i manoscritti 
greci della Biblioteca Vaticana=Studi e Testi 261 (1970) 701 and J. H. Oliver, Marcus 
Aurelius: Aspects of Civil and Cultural Policy in the East= Hesperia Supplement 13 (I970) 
14. Cf. also OCD2, 1059. 



to a column and c. 13 letters to a line. Of A there is preserved the 
third column of the recto and the first column of the verso: each column 
is truncated and contains 34 lines. Of B the three columns on each 
side are preserved. The text is written in a majuscule hand which Aly 
dates to the sixth century. These folia were used for a Nomocanon at 
some later date and, in the ninth or tenth century, for the Pentateuch 

(A, Genesis; B, Exodus). The AB-order in which Aly prints the 

fragments is not based on physical evidence: it can only be stated with 

certainty that the two folia were never part of a larger single folium.3 
From their contents, Aly concluded that the fragments came from 

a work of Theophrastus. Sbordone adduced further arguments in 

support of this conclusion, and there seem no good grounds for 

challenging it. The fragments contain no reference to characters or 
events later than the fourth century. The amount of historical and 
constitutional information they contain almost requires the assumption 
that their author had before him the Aristotelian collection of I58 
Politeiai or, perhaps more precisely, the material on which that collec- 
tion was based.4 Of Aristotle's followers, only Theophrastus5 had 
the kind of interest in political theory that the fragments reveal.6 

3 Cf. Aly 32. In the present state of Vat. Gr. 2306, each folium is in a different 

quatemion: cf. Aly, De Strabonis codice rescripto = Studi e Testi I88 (1956) xvii-xviii. 
Lines 44-45 of fragment B contain a reference (KaOdarep etp7praL) to a preceding 

discussion of raltet'a: the reference corresponds to nothing in A. Aly 34 thought that the 
treatment of higher magistrates (B: arpaTrrqyoi, -ra/laL) should follow the treatment of 

magistrates in general (A) and found support for this order in Aristotle, AP 6I, where the 

apXal 7rpos rov rodAheov are discussed after the other officials. But the order in the 
AP is not based on the importance of military officials but on the division (AP 43.I) be- 
tween apXal KArqpwTra and apXal XetpoTovrToL. 

Croenert (Aly 32, n. 2) and Sbordone 280 thought that A should follow B. 
A grant from the Princeton University Committee on Research in the Humanities 

and Social Sciences made it possible for me to inspect the manuscript in June, 1970, but I 
could make no improvement on Aly's readings based on autopsy. 

4 Of the eleven place-names in the fragments (A: Sparta, Megalopolis, Epizephyrian 
Locri; B: Carystus, Cythnus, Epirus, Phocis, Ambracia, Argos, Carthage), there are only 
three (Carystus, Phocis, and Carthage) for which an Aristotelian 7roAXreLa is not attested. 
(It is occasionally assumed, e.g., H. Weil, Aristote et l'histoire (Paris 1960) 228-29 that the 
discussion of Carthage in Politics 2 is based on a Koapxrqovt&v iroAreda, but it is more 
probable that Politics 2 antedates the collection of politeiai.) 

H. Bloch, HSCP, Suppl. Vol. I (1940) 355-76, has shown that Theophrastus in the 
Nd6uot and Aristotle in the HoAtXreiaL drew on the same collection of material which each 
used for his own purposes (cf. also W. R. Connor andJ. J. Keaney, "Theophrastus on the 
End of Ostracism," AJP go (1969) 3 3-I9). So here, there are comments about Hagnon 
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The question of the particular work is more problematical. On 
the basis of a phrase in B IIS-18, ILr7Sev Xelpov tOLKOVLEVWV TWOV T7rS 

7rOAEcot, Aly assigned the fragments to the H7cs av apta" a 7TroAeLS OCc- 

olvro a'.7 This title is found in the third catalogue of Theophrastus' 
writings preserved by Diogenes Laertius (5.49), but nothing of the 
work has survived. It might be better to suggest that the fragments 
belong to Theophrastus' most famous work in this area, the Nomoi.8 
The extant fragments of that work would not lead one to expect the 
amount of constitutional (as distinct from legal) material which is found 
in B, but in this, as in other features, the fragments show affinities with 
Plato's Laws. However this may be, it is clear enough that the frag- 
ments depend upon the same body of material upon which Theo- 

phrastus drew for the Nomoi. 
I print Aly's text of A, with his corrections and supplements, 

followed by a selective apparatus. 
A' III 

[eav KaT e6Era-] 

[ac]4OV, w7Tp Kal 

Starr T7rs 7Tot- 

[Ef^] po'vov <ov> Kal Ep- 

[y]C8ESE, EKaoTOV 
a [&]vaKplvr,, Kat O- 

[7r]Ep Ay AaKeSat& LO- 

[VI](t) rrCOvawV 

[8]o Kp(E>^)TrrOV taw 

(B 118-29) and Aristeides (B 32-35: perhaps from Aeschines Socraticus) which do not 
come from the AP and about Epaminondas (B 26-27) which does not come from a 
O@tfltawv TroAtreta, for none existed (for the possibility that Epaminondas was a subject 
of Peripatetic historiography, cf. G. S. Shrimpton, Phoenix 25 [197I] 316-17). 

5 A possible exception to this statement is Demetrius of Phaleron, but his political 
works were historical (e.g., ApXodvrcv davayparfn) or autobiographical and tendentious 
(e.g., 17ep' rjrs SEcatertaS') rather than comparative and theoretical. 

6 On the political writings of Theophrastus, see 0. Regenbogen, RE Supplb. 7.1516- 
21. 

7 This work is probably to be identified with a title in the first catalogue (D. L. 5.45), 
7TEp rTjS dpta7rrls TroAtretas a. For the form of the title, cf. Stobaeus 43.89: 7rTs 
adptoca at TToAELs O KOtVTO. 

8 D. M. Lewis pointed out to me that the Nomoi is the political work of Theophrastus 
most likely to have survived until the sixth century. Oliver 19 noted the resemblance 
of the fragments to the long passage on laws of sale from the Nomoi (F 97 Wimmer). 
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[a]To <Tro> aKptfes 
10 rovYvTas 70ToAAs 

aStKaarTOVS 7rTO- 

elYv 7 avEv Tr)s, a- 

vaKplaceS LKad- 

ELVv, E7TEt Kal roV- 

Sro rT 7AEovelav 

[Lva] TTOLEl rTOlS 

~d?ovtKo orn , &lA>OVlKOValiV, 

07TE?p aac(L aovtJupai- 

VYEV KaL EV Tr7 

20 C7rdapTr7 Toyap 

UKVTaAV ava- 

KplVOValV OVTCOS 

Kal avaKpLvav7Es 

EKKaAOVTvL T7r 
25 4ppa rovs aAAovs, 

o Kat KAEot,Levr) 
I7oa?V O 3a- EITO L'JOUEY 0 

[tL]AXVs ev Trj 

KplaEt Tr Eg KAE- 

30 oA.av. 7Ta vTa T rav- 
Ta rvlAA7TTrreov 

El *..... Cj 
TOVS SsoivTas 

aA.. .e 

A I 

44 [TroAAa'] 
45 7''ipas' aKpoa- 

aOaL KaOaTrep [ev] 

AaKESaltovL' 

Kat Tco ITrArOE[L E-] 

VL T()V 0j/>qp [v] 

50 vz7Tpalpewv, [a-] 
7rep ev Meyarf 
7TOAEl 7Trpl rTWv 

f0LLtX,ov. EV[La-] 

Xov SE Kal V7TO- 

55 (S)ov(jiv TC KpL- 

voJLEVCy, Kaca- 

[I974 I82 
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TrEp .V AoKpotS Oa- 

at TOiS 'Ernm,E4v- 
/ \ 2 , , 

pltOlts. Xp7 eV y e 

60 Tot0S TOlOVTOLS 1- 

ev(aL) elS aciSvXlav 
Te Kal rTaCos Ta& 
7roAAa Tors 8paaca- 

oW, coaTrEp ev TroLt 

65 Xpovots Kal ouaa 
r) XPOVL6tLE- 

va F,uv pfAd7TTEt 
T27V 7TOAXTelav. 

EVLWv 8e KaV a- 

70 7ro0vy 'V IToX- 

AXCaKs aKpoaCa/JiE- 
vcv Kal avaKpt- 

vavTroV, OaCtAS 

V7TEVUVVOV ITW&S va'Ev,vvov 7'wt 
75 7rTawv 7TOlrTEOV 

craTEp .y AaKE- 

Sail[ov]I ,SLa d lo[v] 
E[].... -v-rat vTa[pa] 

6 Ev] Croenert agnovit ol (Aly); I6 ESBYPAINEI primum Cr. postea 
TINA HOIEI agn.; 2I aKvraArlv cod., v expunctum est (Aly); 53 de 0 et X 
noli dubitare (Aly); 54-55 Cr. visus est agnoscere a7reLAovav sed v post 
Kat certum (Aly), v7ro[rE]Aocva Sbordone; 6i ex ENE ENAI correctum 
esse videtur (Aly): si vis, darvXav legas (Aly); 65 Ka0'oaa Sbordone; 
69-70 Kav ca7rovyr%? 

In general, Aly, Sbordone and Oliver understand both passages to 
refer to an examination of magistrates. Aly thinks a double examina- 
tion to be involved, A' dealing with the preliminary examination before 
the magistrates assume office, Av with the examination after the term of 
office is completed. Sbordone and Oliver pass over this distinction in 
silence and take both columns to refer to the second examination (Sbor- 
done adds the further refinement of an "inchiesta preliminare " = av- 

KptLtLS within the second examination). I will later argue that the 

passages have nothing to do with examinations of magistrates (they 
rather deal with procedures in capital cases), but it is useful to begin by 
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questioning a false assumption, made by Aly and accepted by Sbordone 
and Oliver, on which the general interpretation rests. 

The assumption is that, since B unquestionably deals with (the 
qualifications of) magistrates, A must also have to do with magistrates. 
This assumption is behind the title which Aly assigned to the fragments 
(de eligendis magistratibus) as well as the order in which he printed them. 
Once this assumption is made, Aly (p. 33) argues as follows: Cum 
duplex in iudiciis Atheniensium interrogatio hac voce (sc. avaKptcrts) 
significetur, altera arbitri, altera, cum magistratus vel designati probantur 
vel functi rationer reddere coguntur, arbitro obiter in enuntiato secundario 
laudato demonstratur hic agi de SoKtutaaloa, ut Athenienses magistratuumn 
probationem vocare solebant. Mox post lacunam verba rots padacrtv 
et VtrrEvvvos v. 63 et 74 documento sunt tur de ratione reddenda 
disseri. 

As logical arguments, these are of themselves insubstantial and the 

assumption on which they are based is neither necessary nor valid. 
The only statement which can be made with confidence about the 

relationship between A and B is that they both come from the same 
work. As we have seen, it is certain that they were never part of the 
same folium and there is no physical evidence that they were ever 

contiguous. 
Once we dispense with this assumption, the arguments lose force. 

There is no reason, either in the meaning of the word or in the context 
in which it is found, why ros 8pdaractv should refer to magistrates. 
Although vTrevOvvos is frequently used of a magistrate subject to 
examination (ev'Ovva) after his term of office, it may also refer in a wider 
sense to anyone subject to (trial and) punishment. 

A more critical issue is the use of the words avaKplacs and avaKpi- 
VELV. In a wider, non-technical sense of "examination, interrogation" 
the noun dvaKpLcnrS is never found of the second examination of a 

magistrate, and the verb avaKplveWv is found only once. That is in 

Photius, s.v. EvvOvat ol da 7oAoytuLOt T7rV adpadvrov Kat eV;Ovvot ol 
TovrovS avaKpivovres' NodLw v lf. This itself is a comment on Plato, 
Laws I2.945B ff. and, given its late date, does not tell us anything about 
Attic usage. 

Of the preliminary examination of magistrates, the verb is attested 
in Dinarchus 2.37: rrpos 8e Trov7lS VaKpIVOVTES roVS TOV KOLVWV T 
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jeAAhovras &sOLKEV, and in Demosthenes 57.66 and 70. It is occasion- 

ally alleged that the noun can be used of this examination:9 the allega- 
tion is based on a gloss in the Lexicon Cantabrigiense: s.v. 1EoaOOETorV 

avaKpLULS' K Apt') rTOTEA7)V (AP 55.I) ot OEcrta(oL atL Elav EK TVY 

evvea apXovTwv, avTro Eo oVTrES' Xat o ovreA V 

Trov 7TEV7aKOcatlV Kat Trov 8LKacrT71ptov ooKLfactovrt7aL T7 v roV 

ypaLLeuacTWSE , EpWrcofJLevoL TtVES avrwv TraTepes, loLSotls Kalt 8r6jLwv 

Kat El rovs yoveas' ev 7rolOVu Kal el ra TEArE 7EOvl Ka El ras V7T rep 
T7s 7Trarpl oS aPrparelas' errpa7evcrav7ro' 7Tava ovv avaKpLaiv 
evAycow voJLuacrav.O? The lemma contradicts the gloss in that it re- 
stricts the examination of the nine archons to the thesmothetai. The 
gloss (and the error) most probably originated in a comment (of 
Didymus?) to Dem. 57.66: cOT yp yap To OElea Toeras' CvaKplvere, 

EyW TOdv avTrv Tpo7rov EtavTdv v?lv avaCKptvW. The examination 
Demosthenes refers to here is the preliminary one of all the archons.II 
The reason for his restriction of it to the thesmothetai is topical: the case 
he is arguing came under the competence of that board for referral 
to a court,I2 and a member of that board was the presiding officer 
in the court.I3 

If the argument is correct that avaKptcLS is not used of the examina- 
tion of magistrates, we must seek a more suitable interpretation. I 
begin with two questions: (i) what is the content of Ar and of AV? 
(2) what, if any, relationship exists between the two fragments? In 
attempting to answer these questions, I will first offer a general 
interpretation based on parallel passages from other authors: this 

9 T. Thalheim, RE I.2050, does not go far enough when he says that the use of the 
substantive is "fraglich." The notion of J. H. Lipsius, Das Attische Recht und Rechts- 
verfahren 2.272, that the phrase avaKpLLS TCrv OeatLxoOerov is an "altertiimlicher Aus- 
druck" used of the nine archons is unwarranted and unnecessary. 10 I assume that the last clause (ra'vTa-cwvoLaarav) was added because the glossator 
did not find avaKptos,a/dvaKpivetv in his source: Aristotle (AP 55.3) used dvepwcodv and 
e7TEpc)rdv of this examination. The noun, avacKpLats, is also used of the examination 

before a person is admitted into a phratry (IG II2 I237.72). 
" Cf. Dem. 57.70: S&Kaa-r7a, Tovs evvea apXovTas CavaKpvere. 
12 Cf. AP 59.4: the thesmothetes ecld'yovav... Kal TOVs ad7rrrE ,LuaEvovs VTTO 

Trv 8FrlorTWV KTA. 

I3 An additional argument against Aly's version is that one might have expected the 
author to have used SoKtuaoira/So/aoKtat,v. The author used 8OKtL,adtv in its tech- 
nical sense at B 102-3. 
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will be followed by a tentative translation of the fragments and a brief 
commentary. As I noted at the beginning of this paper, there are 
some particular problems for which I have so solutions: I can only 
try to make some suggestions which are consistent with the general 
interpretation. 

(1) In Av44-47 we are told that at Sparta [rroAAas] qtkepas aKpoaaLrO: 
in AV69-77 that at Sparta a person can be made subject to (trial and) 
punishment, even if he has been once tried and acquitted. Parallels 
to both statements are found in Plutarch, Apophthegmata Laconica= 
Moralia 2I7AB: 'Epcortvros Se rtvos avrov (sc. Anaxandridas) SLd rl 
Ts ITpt Oavdrov 8reKaS' TrAEiotv 7reIpaLS Ol yepOVTES KptvOVcLV, 
Kav a7TOpvy rTLS, TL Ov8EV 7rrTTOV EaTv VVrrdlKOS, "TroAAaLs ' 

% 9 B c" 
" 

I 
' 

laev, f)7, 71tEpaLS KpLvov(tLV, 7OTl ept Oavarov roi SItalaapTra- 
vovUaL OVK EcrrT LeragovAEvcraorOaL' volCt) 8E VTro&KOV se7rjaE 

ELVat, OTt KaTa TOVUOV TrV VOLOV av EL r Kal TO KperrTova fovAEv- 

raaoat." The practice of adjudication of capital cases over several 

days is doubtless alluded to by Plato (Apol. 37A), is the model followed 
by Plato in such cases (Laws 9.855D-56A), and is implied in Thucy- 
dides' statement (1.132.5) that the Spartans XpoLevoL TCr rpodrrqT 

T , [,7 TELE , ,' E ' 'TE C07Trp eLwaarav es9 a1as arrovs, tLa raXelS ELvaT repl av8po6s 
27TrapTLaTov a'vev avaLacrfr3TrcoV TErEKq77piwv govAevaai LT 

avr7KeaTov KTA. I do not know what precisely is at issue in the refer- 
ences to the practices of Epizephyrian Locri and Megalopolis, but the 
parallel passage from Plutarch suggests that Av concerns the disposition 
of defendants in capital cases. In terms of a court-process, the first 
reference to Sparta concerns the trial itself and the reference may 
imply a trial (if rO KptvoLiEVYo [AV55-56] = "the defendant while he is 
on trial"): on the other hand, the second reference to Sparta alludes to 
a period after an initial trial and so, I think, does the reference to 
Megalopolis. 

(2) Aly, 34, rightly noted that the word avAArTrrEov (Ar3I) signals 
the end of the discussion.'4 It is clear enough that the topics of Ar and 
Av differ, since Ar deals with the importance of examination to achieve 
accuracy and Av with methods to ensure that a guilty defendant is 
punished. 

14 Cf. also Sbordone 273. 
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Thus, question (2) resolves itself into two further questions: (a) 
does A', like A', deal with capital cases? (b) if Ar does deal with capital 
cases, does it refer to a prior and distinct (as in the Athenian anakrisis) 
part of the court-process? 

(a) There is nothing prima facie in the content of A' which tells 
whether or not it deals with capital cases. I suggest that it does and 
will so interpret it in the commentary, but the suggestion is based on the 
content of Av and on the assumption that, given the fact that only 
twenty brief lines have been lost between Ar and AV, the context of both 
passages will have been the same. 

(b) One approach to this question is to decide whether advadKpLaLsl 
avaKplvev is to be taken in the limited sense (as frequently in Athenian 
practice) of "examination preliminary to the trial" or in the more 
general sense of "examination/interrogation" (whether this takes place 
before or during the course of the trial). Although the Spartan practice 
adverted to in Ar clearly envisages a two-stage process (Ar2o-25), 
I think the general sense is the more likely to be correct. 

First, there is no allusion to the Athenian practice of avacKplrL', and, 
as we shall see, it is possible that there is an implicit criticism of 
Athenian practice. 

Second, a passage in Plato's Laws (6.766DE) offers several parallels 
to the text of A: 7raaa OE 877rov 7roAs antroALt av yLyvoLro, Ev j 
&oKacT77rpLa rt) KaOearTWTa Ecr) KaCra rpo7rovd atLcovos 8'av 8&LKaOT7)s 

7jiitv Klat ; ITAE leco T)V v avTiLtKKv Ev TratS avaKptareat 9f0eyyOL,evoS, 

KacOaTEp Ev Tatgs StaliaLs, OVK a'v 7TOTE LKaVOgS yeVOrTO 7TEpL T7rV 

TV OvStKatwv KplL'vw V EVEVKaC OiVE 7TroA0oiVS ovra pa IOV e 

8LKalE?V OvTrE oAiyovs OavAovs. Oraes Se aEL To adtLafcr- 
TOVU1EVOV XPE?CV ytyveafaLt 7Tap' ECKaTpcov, ? S3e XPOVOs dta 

Kat ro T pa8;v To r 7ToMAaKlS. avaKpiveLv 7rpos TO avEpdv 

yLyveaal Trov aLucLTjaf7To cL.v av opov. Both authors use the 

analogy of the SaLTra (albeit in different ways), both stress the 

necessity of interrogation, both cite accuracy (ro adKptes-caaqes .... 

ylyveaat) as a goal and both assert that the process is time-consuming. 
The parallels are close enough to allow the suggestion that Plato has 
influenced the content of Ar.I5 While some commentators and 
translators have assumed that Plato is here talking about preliminary 

15 For the use of Plato's Laws in Theophrastus' Nomoi, cf. F 97 Wimmer. 
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examinations, it is fairly certain that he is not.I6 As Saunders has 
recently pointed out, the procedure recommended here is precisely 
that used during the trial in capital cases. It is worthwhile to quote the 
passage in full (Laws 9.855E-56A):'7 E.LETa Se rTOv Ao'yovs TOVT7ov 

apXEeaOat ILEV rov ypaLrorarov avaKptvovra, lovra Ets r-7v rTov 

AEXVEV TKEV KKLv ?KaVjV, Lera be TEOV TrpE af O VTaOV eS orav.as 

Xprj ietEAXelv o'L aiv ,rap' EKarTpov rtS TCoV adv7rIlKV p7OqEV ;7 
uL7)j pOr7ev 7T17rTO170 riva rpoitrov 0 oe U/r Jev 7ro0Wv (AAXJ 7rjv 

avaKpLaLv rrapaS3doSrc. r-3v e p70E'VTrov E7ToapaytcraaE`vovs o'aa 

av etvat KaLpLa OKrq, yp4Laouv or/lJela E7TfdaAAovras ravrcv 

iT-V SLKacTTcoV, OeLvat 7rl i7v eaTrlav, Kat rIaAtv aiptov Els 
ravrov crvveA0ovras, c(aavTrgs rE avaKplvovraas 8e{EAX0elv ir-v 

sLKr/V Kat arrqLEta E'rTfl3aModvas av rois AXexOelaLV KrA. 

Finally, it appears from Av that chronological considerations play 
little part in the author's methodology. That is, he is not so much 
interested in specific institutions in and for themselves as he is in the 
effectiveness of institutions in accomplishing legal ends which he 
deems desirable.'8 Thus he cites different practices of Sparta, Megalo- 
polis, and Locri, all of which have apparently the same purpose, viz. to 
ensure that a guilty defendant is punished. He does not recommend 
one of these practices over another: he uses them to illustrate different 
means to an end. While a two-stage process is envisaged in Ar, that 
is so because the author mentions only the practice of Sparta. But to 
restrict avaKptcrns only to a preliminary examination would run 
counter to this methodology, in the sense that it would seem to exclude 
questioning during the trial. On the other hand, the more general 
interpretation ("examination/interrogation") does not exclude a 
preliminary examination: it only insists that there be an active examina- 
tion somewhere in the judicial process. 

In sum, I suggest for these reasons that both Ar and Av treat the 
disposition of capital cases. 

Ar: Translation (material within parentheses is explicatory) 
"if by examination, which an arbitrator also does, a lengthy and 
laborious process, (the magistrate) interrogates each (party), as they do 

i6 Cf. G. Morrow, Plato's Cretan City (Princeton 1960) 28o-85. 
7 Cf. T. J. Saunders, Notes on the Laws of Plato =BICS Supplement 28 (1971) 42-43. 

I8 The same procedure is found in F 97. 
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in Sparta. Wherefore, perhaps it is better, in as much as it is accuracy 
which is being sought, to leave many (dikai) undecided than to decide 
them without the examination, since in fact this (viz. to decide cases 
without an examination) gives a certain unfair advantage to the con- 
tentious, which, they say, happens also (or, even) in Sparta. Therefore, 
(the magistrates) conduct the examination in this way with a skytale and, 
after the examination, they call out the others at the proper time, 
which Kleomenes the king did in the trial of Kleolas. All these 
factors must be taken into account, unless. ..." 

Commentary 

I-2. (eav Kaar' EETaCu)pv: for EeEraClEv used of SL&aLrrac, cf. 
Lexicon Cantabrigiense, s.v. Mro ovara s8K1' a suit cannot be introduced 
into court el ur) 7TopoT v EpV eraOaelir ap'av3ros (sc. 'TOls Satrqrai ls) 
rO Trpayy.a; of magistrates, cf. Harpocration, s.v. AvadKplaLs EeTraats 
ve(Kac '77 a'pXq'gs yvolEvrl 7Trpo roV SLK3OV 7rept T'OV oavvreLvovrcTV 
ElS Tro aycva. fE7EacoVUL oe Kal El oSAos ElacayELv xp'r. 

For other instances of haplography, cf. A9, B3I-2: EcrpaTrry7raav 
<a'v>. 

3. StaLT7-rT7: cf Plato, Laws 6.766DE, quoted above. It is certain 
that Plato and possible that Theophrastus here (implicitly) criticizes 
Athenian procedure. During an Athenian trial, the jurors were not 
allowed to direct questions at the parties involved. Further, the 
Athenian anakrisis was mainly procedural: the magistrate had to decide 
whether the plaintiff had a case at law and whether the case was within 
the competency of the court over which the particular magistrate 
presided. Although the magistrate directed questions at the parties, 
not all the evidence had to be produced at this preliminary stage, and 
the magistrate made no final decision for the plaintiff or defendant.'9 

5-7. KaOdarep ev AaKE8alt,ovt wroovoar: Anakrisis at Sparta and the 

identity of the Spartan officials. This passage is the first secure evidence 
for the existence of a preliminary examination (anakrisis) as part of a 
formal trial-process at Sparta,20 but such, I think, could have been 

19 Cf. A. R. W. Harrison, The Law of Athens 2 (Oxford 197I) 94-IO5. 
20 Cf. R. J. Bonner and G. Smith, "Administration of Justice in Sparta," CP 37 (I942) 

I13-29, esp. 123-24: "If the two ephors, who always accompanied a king on his military 
expeditions by the time of the Persian Wars, suspected him of any wrong-doing, they 
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inferred from the affair of Pausanias.2I In 477 B.C. (Thuc. 1.95.3-5) 
ol AaKEoaLo'ovtoL eE7TE/rLrTOvro avaavlav dvaKplV ovvrE^Tg s 

repl errvvOavovTro Kat yap aotKLa ro, A7r Kar7)yopeTro av'rov 

vTrr rTjv 'EAAvwv Tc-v adC qKvovjLUEvCW Kat rvpaWlOOS LaAX ov 
Efaive?ro liFr'qats (arpar7ryla .... eAOWv se esg AaKESoaipova riv 

ALEV loa TrpoS vrwa aolKr7ladrv rv0VvvOr7, Tr 8o i`ytara aTroAvera 

-L9 a8( KEWV- KaT7/YOpElTO O av'ov oX O 'KLV a Tra &Ta oS Kal ILr . dtKel ' KaLrtyopetTo 8~ CLVToV o 3x EK%arrTVa U.qSta/x3s' Ka% 

EOoKEi aa(IcrTrarov ewva. Pausanias was recalled again (I.I3I.2):' 8E 
C/ C ' ' 

BovAXdoevos us r vKlcTa v'roir'ros ELvaL Kal TLaTevTcE V XprjLact 
22 

8LaAv'caev r7)v IafloA-qv advexC0pet rO ev'epov es Z7TapTrr V. Kat LS 

ULEV Tj)V ELpKT7qV Eal7TLTTEl TO 7TprTOV VirO rovv Ef'6p)iv (TErTv e 

TOti' (OdpotS TdV /aacLAEa 8paiaaa rovro), E'TErLa 8La7rpadfL,Evosr 

vcrrepov ErjAOe K Kat KaOlaTrratv Eavrov es Kplacv ros f3ovAovE'voLs 

7Tepl avr)v e eyXEtv. 

Thucydides' account of the first trial is, characteristically, brief but 
it is compatible with the process described in our passage. First, the 

ephors23 summoned Pausanias in order to hold an investigation 
(avaKpLvovhre 24): a capital25 trial ensued and Pausanias was acquitted 
of the major charge. The second process is different. He was 

imprisoned (doubtless to give the ephors time to get evidence against 
him), but contrived to escape and presented himself for trial for any 
who wished to bring charges against him. This looks very much as if 
Pausanias wanted to avoid the first stage of the process, the investiga- 
tion, and go directly into the second stage. The device was temporarily 
successful, for a trial probably did not take place (at least, Thucydides 
does not mention any judicial decision), but the investigation continued 

(Thuc. 1.132.2). 

doubtless brought the matter before the board of ephors, which held a preliminary 
examination comparable to the Athenian ava.KpLats'." 

21 Cf. P. Oliva, Sparta and her Social Problems (Amsterdam and Prague I97I) I46-52. 
22 For the bribery of Spartan ephors (if that is what Thucydides is implying), cf. 

Aristotle, Pol. 2.I270BIO. 
23 The role of the ephors in the first process is not made specific by Thucydides, but it 

is a necessary inference from their powers of prosecution and police control and from 
their activity at Pausanias' second return. 

24 The word is used by Thucydides only here. 
25 Nepos, Paus. 2.6: accusatus capitis absolvitur. 
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The identity of the officials is not far to seek. We are told that od 
yEpovreS judged cases involving capital punishment:26 in the affair of 
Pausanias and in other cases,27 the ephors conducted the investigation. 
I conclude, then, that &Oopot is the subject of avaKptvovanv (2I-22), 

avaKplvavTrE (23) and EKKaAovcmv (24) and that rovs dAA0ovs (25) 
are the gerontes. 

I4-20. EreT-Zrapr7: the precise point at issue is not clear. In 

general, it is easy to see how unexamined or untested (false) claims or 
statements could work to the disadvantage of an opposing party. 

For a good discussion of Spartan philonikia in other social contexts, 
cf. M. I. Finley in Problemes de la Guerre en Grece ancienne (Paris and 
La Haye I968) I43-60. 

20. roiyap: this is one of the earliest, if not the earliest, occurrence 
of the particle in Attic prose. It is also found in Theophrastus' Peri 
Eusebeias, F3, line I Poetscher. 

26. arKVrdrA): neither of the two uses of the aKvrdaXr which Photius 

(s.v.) specifies as Spartan28 seems to fit this context: the first is its use 
in despatches to officials abroad (to ensure secrecy); the second 
(Dioscurides 594 F5 Jac) in private loan-transactions (to preserve an 
accurate record of the transaction). In his Constitution of Ithaca 
(F 509 Rose) Aristotle is reported to have discussed other uses of the 
arKVTarA7 but, without further information, it is idle to speculate as to its 
use here.29 

26 Xenophon, Lac. Pol. Io.2, Plut. Mor. 2I7A (quoted in the text). 
27 Cf. Bonner and Smith, op. cit. (above, note 20) i8, 124. 
28 Cf. also schol. Ar. Av. 1283. 
29 I am tempted to suggest that the allusion is not to strips of leather wound around a 

baton but to sheets of leather (cf. L. H. Jeffery, The Local Scripts of Archaic Greece [Oxford 
1961] 57-58): one of the scholia to Pindar Ol. 6.154 (I.90o-91 Drachmann) reads: 
EXPWVTo s 7TAarctaLs' uKvraAalS ol AajKWVES, Eyypa`ovrTE avTrais ra emra7TroAas 
Kal EyKAElovTEs S aS KvlTLa ayyela Kal OVT to arpayl4ovres. Nothing is here said 
about the use of these skytalai in ajudicial context, but to seal material injars is reminiscent 
of the practice in Athens in public arbitration (Aristotle, AP 52.2-3). If the decision of 
the arbitrator was not accepted by one of the contending parties, the arbitrator put into a 
vase ('Xtvos), which was later sealed, documents containing his decision, the statements 
of witnesses, the challenges and the relevant laws. When the suit was brought to the 
court, only the material in the vase was "admissible evidence." It would be idle to 
press for detailed parallels, but I suspect that the allusion in the text is to the inadmissibility 
of further evidence after the ephors had completed their investigation (cf. my remarks 
above [p. I90]) on Pausanias' actions on his second return; for the notion of relevant 
(KacpLa) evidence in Plato's disposition of capital cases, cf. Laws 855E7). 
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26-30. 8 Kal-KAEOAav: totally a mystery. There is no way to tell 
whether it is Kleomenes I or Kleomenes II30 and Kleolas cannot be 
identified. 

AV: Translation 

"to listen (during the course of the trial) for several days, as in Sparta. 
And it is in the power of the plethos to override the votes, as in Megalo- 
polis in capital cases. In some places they even put fetters on the 
defendant, as they say (is the practice) in Epizephyrian Locri. In 
situations of this kind, the culprits should generally be put into a state 
of emotional distress, as in instances of delay and in those matters 
which, when protracted, are harmful to the constitution. In some 
states, even if (a defendant) is acquitted after trial and examination, he 
is to be made again subject to (trial and) punishment in some way, with 
due regard to divine law, as in Sparta. For life...." 

Commentary 

44-45. [TroAads] tqe'pas: 7rAEiovas is possible (Plut., Mor. 2I7A: 
T7rAloaLv 7jucpats) but Aly's supplement is confirmed by Plato, Apol. 
37A: IroAAad (sc. jle'pas) and by Plutarch, loc. cit.: 'roAAais 7tepa&L'. 

48-52. Kat T) r rArj0Et-rToAet: the word vrrepalpev is not elsewhere 
used in ajudicial context. I suggest that the reference is to the primary 
assembly of the Ten Thousand overruling a previous judicial decision.31 
Next to nothing is known about judicial procedure in the Arcadian 
League, and it is not possible to say whether this decision would have 
been made by a court or by a board of magistrates. 

52-53. 7repL r&v qOLtvtLxv: the word does not occur elsewhere, and 
accent and gender are uncertain. Aly translated "in iudiciis finalibus?" 
and noted (p. 41), on the analogy of the phrase, "fortasse talium 
causarum mentio fit, de quibus Gaius in instit. I 20 scribit: idque fit 
ultimo die conventus." Within the judicial context I have proposed, 
I rather suggest that it is a nominal (or adjectival) form of q0lVElv "to 

30 Kleomenes II was mentioned by Theophrastus in the HoALtTKa TTpoS TOVS KaCpovg 
(P. Oxy. Io12, F 9, lines 43 ff.). 

3I The federal executive did have the power of arrest, but decisions of the executive 
could be overruled by the Ten Thousand (cf. J. A. O. Larsen, Greek Federal States 
[Oxford 1968] i88). 
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be killed," and that it refers to cases in which the penalty is execution. 
54-55. vrroovartv: it is tempting, with Aly 41, to interpret v7roov^anv 

in the light ofHesychius, s.v. V7rosrcrat' EveXvpaacrOvat, 'IraAtc7rat.32 
But the imposition of securities (presumably to guarantee the presence 
of the defendant at the trial) does not seem of the same weight as the 
other measures here cited. I suspect that it refers to the fettering33 
of the defendant during the trial, perhaps as an act of public humiliation. 

59-68. Xp'-r7ToAcrelav: the first half of the sentence seems tolerably 
clear: the author recommends that guilty defendants undergo psycho- 
logical distress: perhaps he intends thereby a deterrent effect on others. 
The second half has many difficulties. 

I have translated Aly's text (XpovoL= "delays," an inference from 

XpovtoIdueva) but can make no sense of it. Sbordone 274, n. I takes 

Xpovot differently, emends Kat o&ra to KaS'o"aa and translates: "i 
termini relativi a quelle faccende che (prorogate, daneggiano la cosa 

pubblica)."34 Sbordone's interpretation makes sense in itself, but I 
cannot attach it to what precedes. It is barely possible that, after 

advising a prolonged judicial process, the author went on to say that 
it should not be too protracted lest it damage the State. But a pro- 
longed process is mentioned only with reference to Sparta: this does 
not explain the plural ev ro ls TOL VroLS and, in any case, the correlation 
between ev ro s rolOVrotS and CoaTep is unclear. 

63-64. roits spdcraav: "qui aliquid deliquerunt" Aly 29; "i 

colpevoli" Sbordone 274. For d 8pdcras = "guilty culprit," cf. 
Plato, Laws 9.865D,E; 869A,E; 87IC; 872E (all with reference to 

homicide). 
67. FLev 3AcaTreL: pev is not primafacie coordinate with Ue of Evlwv 

8e. Perhaps it should be excised as dittography from XpovtoIdeva. 
68. Tr'v oTTOArelav: "civitas." Cf. BI4-18: O&Tep Kal r 7Tratela Kat 

ra sOr) ra Xptaqra rT7s TroAtrelas '7TrOTEAE . 

32 An legendum vtro&t'jaaOat? 
33 The only parallel I can adduce is the following. According to one of the accounts 

(Polyaen. Strat. 2.2I) of the quelling of factional strife in Trachinian Heraclea (399 B.c.), 
the Spartan harmost Herippides ordered the Trachinians rreptl v adSKovac AaKeSaiaLo- 
VLOLS KplaUt V7TTOaX6, WOS VOULLOv earTv ev Tj ZTraprTartSt, seOvras. 

34 In line with his interpretation that avaKptacg refers to the examination of officials 
after their term of office is completed, Sbordone understands Xpovot to refer to a 
limitation on the time consumed by such examinations. 
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69-70. Kav aTrocOvy4rv: I emend to Kav arrovy7 j 35 because (a) ava 
makes no sense, (b) part of the phrase recurs in a similar context in 
Plut., loc. cit. (Kdv a orroa vyr rLs) and (c) the noun d7rovy7j does not 
mean "acquittal." 36 

69-71. Kav-TToAAaKtL: I understand "si forte." 

74. v7TE'0vvov: for 7vrev'vvos in the sense of "subject to trial and 

punishment" see the law of Solon cited by Diog. Laert. I.55: Kat' d 
dpyos Vr7TEvvvovvos E'Tw ravcrt TO ovAEkLevc) ypaaeaOat. Cf. also 

the lists of synonyms in Pollux 8.22 (KaC o -rotovros KarTadKos 

V7rd8LKoS, v7TEvOvvos) and 68 (VTralrtov V7TrOSKOV vt7rev0vvov). 

35 The process: AHO70YrHI-- AH170YrHN 
36 The verb arTTO0ev'yetv in the sense of " to be acquitted" is an ellipsis of ac7ro/evyetL 

rovs 8&coKovTas, but the ellipsis was not carried over to aTroOvy7i. 
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